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INOHATHUE N OCOBEHHOCTH OBBIYHOT O ITPABA

Annomayua. ILlenvio cmamovu se1iemcs paccmompenue 0cobeHHocmell
00bIYHO020  Npaéa  KOPEHHbIX  HAapooo8. AKyenmupyemcs  GHUMAHUe  Ha
npeumMyuwecmeax u HeOOCmamKkax OaHHOU NPAGOBOL CUCTEMBL.

Knrouesvie cnoea: npasosvie cucmemvi, 00biuHOE MENCOYHAPOOHOE NPAso,
00blYHOE NPABO KOPEHHBIX HAPO008, 0OujecCmeeHHble OMHOUIeHUsl, NPeUMyUWecmed
U He0OCMamKuU.

[Iporpamma no nucuuruinHe «HOCTpaHHBIN SA3bIK B cpepe IpUCHpyACHIITIN
IIPEANOAaracT M3y4YEHHE pa3IM4HbIX NPaBOBBIX cucTeM. Ha 3aHATHAX 110
AHTJIMACKOMY  SI3BIKY  CTYJIEHTBI-IOPUCTBI CTapIIMX KypCOB 3HAKOMSTCS C
CUCTEMaMH oOuiero, IPaXKJAHCKOrO, PENUTHO3HOTO, 0OBIUHOTO,
COLIMAJINCTUYECKOIO, & TAK)KE CMEIIAHHOIO MpaBa. PaccMOTpUM Ba)KHBIE aCIIEKThI
1 ocobeHHOCTH 00bIYHOTO TIpaBa (Customary law).

CnenyeT OTMETHTb, YTO OOBIYHOE IpaBa KAacaeTcs 3aKOHOB, MPAKTHUKU U
00bIUaeB KOPEHHBIX HApOJOB W MeCTHbIX OOmmH. OOBIYHOE MPaBO KOPEHHBIX
HapoJI0B HEOOXOAMMO OTIMYaThb OT OOBIYHOIO TMpaBa B MEXIYHAPOIHOM
KoHTeKcTe. OOBIYHOE MEXKYHAPOIHOE NIPAaBO UMEET 0oJiee TOUYHOE U TEXHUUYECKOE
3HaueHHe B cdepe MpaBuil, PEryJIHPYIOLUX OTHOUIEHUS MEXIY OTIEIbHBIMU
rocyJlapcTBamMu, CChUIACh Ha AacCHEKThl MEXIYHApOAHOrO IpaBa, KOTOPHIE
OCHOBaHbl Ha OObIYA€ WJIM MpPaKTUKE, MPUMEHSIEMBIMU MEXKIY TOCYAapCTBAMH.
HekoTtopble 3KkcnepThl NPeanoNIoKIWIH, YTO €CTh HIIA IOJKHBI CYIIECTBOBATH CBSI3U
WM COBMAJCHUS MEXIY OOBIYHBIM MEXAYHAPOIHBIM MPABOM U OOBIYHBIM IIPABOM
KOPEHHBIX HApOJIOB U MECTHBIX OOIIMH, HO B LIEJIOM 3TO JIB€ pa3InyHble 001acTH

npaBa, UX HE CJeyeT MyTaTh APYT ¢ ApyroM. OOBIYHOE MTPaBO MECTHBIX OOILMH IO
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OTPENICIICHUIO SIBJISIETCS HEOTHEMJIEMOM YacThIO JKM3HU U OOBIYAEB KOPEHHBIX
HapoaoB. CorjiacHO OJHOMY W3 ONpPEACNICHUM, 00bYail — MpaBUJIO TMOBEICHMUS,
CJIOKHMBUIEECS HMCTOPUYECKH, HA TPOTSIKEHHHM >KU3HH HECKOJBKUX IOKOJEHUM,
CTaBLIEE BCEOOIIMM B PpE3yJbTaT€ MHOTOKpPAaTHOro MOBTOpeHus. OObruait
pPEryJINPYET OTHOUIEHUS, CKIIAbIBAIOIINECS HA MIPOTIKEHUNA HECKOJIBKUX JAECATKOB
nokojeHui. B yactHocTH, HambOosiee ApeBHUNM — oObIYail KpoBHOW MecTH. Pon
CTaBWJI BCeX copoanueit o 3amuty. OObIYHOE TPaBO MECTHBIX OOITUH — ATO THII
IPaBOBOM CHUCTEMBI, KOTOpas CIy)KUT OCHOBOW WJIM HMEET BIMAHUE HaA
COBPEMEHHBIC 3aKOHBI MPUMEPHO B COpOKa CTpaHax MHpA, TJIaBHBIM 00pa3oM B
ctpanax Adpuku, a Takke Ha ocTpoBax Tuxoro okeana, B EBporie u Ha brixunem
Bocroke. Tak ucrounmkamu npasa B OOJBITUHCTBE aPPUKAHCKUX CTPaH SIBISIOTCS
0o0BIYHOE TIPaBO, OOIIee MPaBO M 3aKOHOAATENHCTBO KaK KOJIOHHUAIBHOE, TaK U
nocie oOpeTreHUs He3aBUCUMOCTH. B TunuyHoi adpukaHckodl cTpaHe,
MoAaBIISAIONIee OOJBIIMHCTBO JIIOJEH JKMBYT IO 3aKOHaM OOBIYHOTO IIpaBa.
OObIYHOE MPABO UMEET OOJIBIIOE BIUSHUE B 00JACTH JTUYHBIX OTHOLIEHUM, B TAKUX
BOIpocax, Kak Opak, pa3Boja, HaciemoBaHue, oreka. OOBIUHOE MPaBO TaKKe
Ha3bIBAIOT TPATUIIMOHHBIM MTPABOM, IEPBOOBITHBIM MPABOM, HEMMHUCAHHBIM MPABOM,
MPaBOM KOPEHHBIX HAPOJOB WJIM HAPOJIHBIM MPaBOM. Y OOBIYHOTO TMpaBa HET
€UHON HCTOPUHU, KOTOPYIO MBI BCTPEUYa€M B PHUMCKOM TPa)KJaHCKOM IIpaBe,
AHTJIMIICKOM OOIIEeM MpaBe, UCIAMCKOM WJIM WHIYUCTCKOM TipaBe. CaMble paHHUE
MIPaBOBBIE CUCTEMBI B UCTOPUH YEJIOBEUECTBA ObUIM OOBIYHBIMU M PA3BUBAIUCH B
HEOOJIBIINX arpapHbIX M OXOTHMYbMX oOmuHax. Kak ciemyer u3 TepMuHa,
0OBIYHOE TIPABO OCHOBBIBACTCSI HA OOBIYAsSX OMpPEAeICHHOro coodmiectBa. OOmue
MPU3HAKU OOBIYHBIX MPABOBBIX CHUCTEM 3aKIIOYAIOTCS B TOM, YTO OHHU PEIKO
KOJIU(PUIMPYIOTCS, BOIUIOIIAIOT OPraHU30BaHHBIA HAOOp TpaBUJ, KOTOpPBIC
PETYIUPYIOT OOIIECTBEHHBIE OTHOIICHUS, KPOME TOTO, TaKW€ MPaBOBBIC OOBIYAU
COTJIACOBBIBAIOTCSI BCEMHU YJICHAMHU COOOIIECTBA. XOTS TaKHE MPABOBBIC CUCTEMBI

BKIIIOYAIOT CAHKIOWH 34 HAPYHICHHC 3aKOHA, paspCHICHHC KOH(lJJ'II/IKTa HUMECT, KaK
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IIPAaBWJIO, TNPUMHUPUTENBHBIM, a HE KapaTelbHbld Xxapakrep. Llemsni psn
adpUKaHCKUX TOCYJApCTB MPAKTHUKOBAIA OOBIYHOE MPABO MHOTO BEKOB Haszaj 0
MOMEHTa WX KOJOHM3alUMU BEIMKMMM €BpOICHCKMMH JepxkaBaMu. llocie
KOJIOHM3AllM1, HEKOTOPbIE 3aKOHBI OOBIYHOTO IpaBa ObLIM 3alMCaHbl U BKIIOYEHBI
B PAa3JINYHOM CTENEHW B IIPABOBBIE CHUCTEMBI, HABS3aHHBIC KOJIOHUAIbHBIMU
nepkaBamMu. TpaJWLMOHHOE IIpaBO MMEET CBOM NPEMMYILECTBA M HEAOCTATKH.
PaccMOTpUM HEKOTOpBIE U3 HUX.

[IpenmymiecTBo: OOBIYHOE IPABO YacTO SIBISIETCA HaubOosee AOCTYIHBIM
BHJIOM TIpaBa JJis JIIOJIEH, KUBYIIMX B OTJAICHHBIX OT HUBHIA3AI[MU COOOIIECTBAX.
OObluHbIEe CcyAeOHBbIE pPa30MpaTENbCTBA NPOBOASTCA HA MECTHBIX fA3bIKaX, HU
COOTBETCTBYIOIIME IPUHLHUIBI W IPOLEIYpPbl IMOHATHBI YJIEHAM ONPEIEICHHOU
oOmuHbl. Pacxoapl Ha paccMOTpeHHE el B OOIIMHHBIX CyJaX OIPaHUYEHBI.
OOBIYHO HET HEOOXOIMMOCTH MPUBJIEKATh aJBOKATOB.

Henocrtatok: 00bIYHOE NpPaBO HCTOPUYECKH OTHOCUIIOCH K MY>KUYMHAM M
KEHIIMHAM HeoquHaKoBO. OOBIYHOE MPABO OTpaHUUYMBAET MpaBa *keHUIUH. [axe
ceiluac B HEKOTOPBIX OOILIMHAX KEHIIMHBI HYXXAAIOTCSI B IOMOIIM POJICTBEHHUKA-
MY>KUMHBI, 4YTOOBI Tepenarb JAeno B Ccyl oOblMHOro mnpasa. Kak mnpasuio,
OTCYTCTBYIOT €MHbIC 3aKOHBI JUJISl BCEX UJIEHOB COOOIECTBA, HE3aBUCHUMO OT HMX
COLMAJILHOIO craryca win noja. [Ipu 3ToM 4acto cymecTByeT pas3ielIeHue Cpeau
KEHILMH BHYTPH OJHOTO COOOIECTBA OTHOCUTENBHO TOTO, CIELYET JIn OOPOTHCS €
YHUUMKUTEIbHBIM TIOJIOKEHUEM MpeACTaBUTENbHUL ciiaboro mojia. Hekxoropsie
KEHIIUHBI OOLIMH MO-TIPEKHEMY HACTaWBAIOT, YTOOBI MX TPAJAUIIMOHHBIE 3aKOHBI
OCTaBaJIMCh HEM3MEHHBIMM.

[IpeumymiecTBO: pelieHUss B paMKax OOBIYHOIO IMpaBa HPUHHUMAIOTCA C
COTJIACHSI BCEX YYACTHHMKOB, YTO TapaHTUPYET MHPHOE CYIIECTBOBAHHUE BCETO
coobmectBa.  TpaauuuoHHble  cyneOHbIE  MPOLECCHl  3a4acTyld  HOCAT
HepopMabHBIA XapakTep, YTO MPEANojaraeT BeICHHUE IMEPErOBOPOB MEXKITY

CTOpOHaMU U TUOKOCTb MPU BEIHECEHUU PEILICHU.
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HepocraTtok: mOCKONBKY  TpOUEAypbl B OOBIYHBIX  CyJax  HOCAT
HEO(PHUIMATIBHBIN XapaKTep, OHU HE BCET/Ia CIEAYIOT MPHUHIMIIAM CIPaBEIJIHBOTO
CyJeOHOrO pa30oupaTeNbCcTBa, COIJIACHO KOTOPBIM IEpes 3aKOHOM BCE PaBHBI.
Kpome TOro, neramm HEKOTOPBIX HOPM OOBIYHOTO TpaBa MOTYT OTIMYATHCS B
pa3INyYHbIX OOLIMHAX, 1aXe B Mpeesiax OAHON U TOM )K€ STHUUECKON TPYIIIbI.

[IpenmyniecTBO: OOBIYHOE NpPaBO HE Pa3JeseT YTOJOBHBIE M TPaXkIaHCKUE
nena. EnuHoe mpou3BOACTBO MO OOBIMHOMY NIpaBy 4YacTO MPUBOAMUT K BBIILIATE,
KOTOpasi OJTHOBPEMEHHO SIBJISIETCSI HAKA3aHUEM 3a MPOCTYNOK M KOMIIEHCalueH 3a
yuiep0 JHIly, KOTOpoMY ObUT IPUYMHEH BPE/I.

HenocraTok: BbllIaTa KOMIEHCAIIMM MOXET OBITh HEIOCTaTOYHOM IS
3aIUTh] YWIEHOB OOIIMHBI OT JAJIbHEHIIIETO BpeJa CO CTOPOHBI JIUIIA, KOTOPOE BEAET
cebs Oe3paccyqgHO WM KecToko. Hakazanue 3a OPOCTyNKH MOCPEICTBOM
KOMIIEHCAIIUM O3HAa4yaeT, 4yTo Oorarble JIIOJU MOTYT IPOCTO OTKYNHUTHCA OT
HakazaHus. Taxke, KOMIEHCAIMSI MOKET OBITh BHITUIAYEHA CEMbE MOCTPAIABIIIETO,

a HC JIMIy, HOABCPIIIEMYCA HECIIPABCAJIMBOCTH.
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